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RELATO
RELATORIO OCDE SOBRE ARBITRAGEM COLETIVA |
‘A COMBP AR’SOEMENT OF SHAREHOLDER RIGHTS:
ANEED N OF SELECTED JURISDICTIONS
ICY ALTERNATIVES FOR BRAZIL”

GUILHERME SETOC
Doutor, Mestre e Bacharel pela USP. Professor do Insp r. A
Monteiro de Castro

1. Introd ucgao

Desde 2018, a Comissdo de Valores Mobilidrios (¢
nomia vém conduzindo um projeto com a ﬁnahda d
mudancas legislativas, regulatorias e institucionais para
direitos de acionistas e investidores no mercado de cap
ruidoum Grupo de Trabalho para tantoe aprimeiraf
do “Fortalecimento dos meios de tu el
rcado de capitais brasileiro” |
de contribuir, que pode ser encontrado no seguin e
p[—br/centrais-de-conteudo/publicacoes/estud /1
-tutela-reparatoria-dos-direitos-dos-acionistas-.n
ro-relatorio-preliminar-cvm-ocde-spe—me—ou.. |
O projeto conta com apoio técnico daOrg
volvimento Econdmico (“OCDE”) ecomapoiot
Fm 19.11.20, a OCDE publicou o ret
reholder Rights: A Comparison of Selected Ju
for Brazil”, que contém conclusdes e suge:
protecdo a acionistas € investidores no Bras
de politica legislativa, regulatoria € institu
(ii) acoes indenizatoérias contra adminis!

0 relatério pode ser encontrado 10 seguint

da Eco

elaborac¢ao do estu
dos acionistas no me
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enforcement of shareholderrights: A comparison of selected jurisc.hcuons ant‘:'l policy
alternatives for Brazil”, [www. oecd.org/corp0rate/shareholfler-nghts-brazﬂ.htfn] .
O projeto conduzido pela OCDE analisou legislacoes d.e 10 (dez) paises
(Alemanha, Brasil, Espanha, Estados Unidos, Franga, Israel, Ttalia, Porf.ufgal, Reino
Unido e Singapura), relativamente a acoes indenizatérias contra administradores

e acionistas controladores, e arbitragem coletiva. -
O trabalho da OCDE conta com 3 (trés) relatorios, sendoum deles elaborado

por mim, como consultor da OCDE no projeto. . ' :
Referido relatério permitiu concluir que, no que diz respeito as arbitragens

societdrias e as arbitragens coletivas, 0 Brasil estd em uma posi¢ao bastante pe-
culiar frente as jurisdicoes analisadas. Poucos paises adotam a arbitragem co
mecanismo de solucdo de litigios societarios e de mercado de capitais, e nenh:
dos paises analisados usa a arbitragem para solucao de disputas coletivas S
rias e de mercado e capitais. Entre os paises analisados, apenas os Estados Unid
tém, de fato, arbitragens coletivas, mas que cuidam de disputas envolvendo outras
matérias (direito do consumidor, direito concorrencial etc.). ‘
Com algumas arbitragens coletivas societdrias e de mercado de ¢z
curso, o Brasil realmente se coloca numa posi¢ao unica. Eisso fazcomque
que pensar em solucdes para responder aos desafios que essa situ
Orelatério elaborado por mimarespeito dearbitragem coletiva

contra acionista controlador e administrador nao é publicada neste
ser encontrada em: http://www.oecd.org/corporate/shareholder-rig}
As opinides contidas no referido relatério sao exclusivament

direitos autorais do relatério pertencem a OCDE. Além disso, ag
mais, o convite feito pela CVM e pela OCDE para participardo

Renteria, e de Daniel Blume e Caio Figueiredo C. de Oliveira.
* ¥ %

4. Report on derivative litigation and collective arbit
This chapter describes the Brazilian framework for deriv
arbitration proceedings, and subsequently propos
and regulations governing these two instruments. ]
and recommendations from Chapters 2 and 3. It was :

i “_'1

The opinions expressed herein are those of the author. They do not 1
opinions or views of the OECD or its members. .
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ithwhenitco
This work focuses on how these two instruments are dealt;m ey o‘lrfnes to
. 3 5 1 e
publicly traded joint stock companies (sociedade anonima), w governeq

© 7 lation.
by the Lei das Sociedades Anonimas (“LSA”) and CVM regu

(Con)
4.12. Collective Arbitration Under Brazilian Law

4.12.1. Corporate and Capital Market Arbitration in Brazil

Brazilian legal scholars and lawmakers have made great strides in improv%n
the country’s capital markets since the late 1990s and early 2000s by enhancing

the corporate law framework and putting in place a more reliable system for

investor protection.*
In this spirit of reform, Law No. 10,303 of 2001 and Law No. 10,411 of 20‘9'?

introduced, among other changes, paragraph 3 toarticle 109 of the LSA ex-Fi

resolution of disputes between the shareholders and the company; o3

the controlling and minority shareholders).

The Bolsa de Valores de Sao Paulo — Bovespa (currently, B3) follow
decided in 2000 (i) to institute various corporate governance .

cado, Nivel 1 and Nivel 2) designed to foster a more attractive
environment by raising the bar on corporate governance P

beyond those prescribed by law,° and (ii) to make arbitratic
dispute resolution involving shareholders, managers and
at the two highest governance levels (Novo Mercado an
Bovespasetup the Market Arbitration Chamber (“CAM-B3
of contributing towards enhancing the Brazilian stock .
the Interim Report® and Profs. Monteiro and Beneduzi’s
this publication) " present interesting statistics about the a
B3. Studies have shown that corporate disputes are th
of arbitration in Brazil and represent, in some arbitratic

INT

of their proceedings.!!

These initiatives sought to supply the country’s stos

enforcement tools that were viewed as vital to its devi
lation of specialized arbitration centers was promised
resolution of corporate conflicts, This measu
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rtkey

The Brazilian scenario and experience regarding corporate and capital mg
Sec.

arbitration are unique. Brazil differs from other countries, as explaineq in

tion 3.2 of the Interim Report:
“Theissue of mandatory arbitration provisionsin thebylawsisahighly controversiq
topic, and the Brazilian position of allowing arbitration to solve disputes in\rolving
capital market players (including publicly-held companies) does not find Support
in other jurisdictions usually seen as reliable benchmarks, such as Gennany’ Italy

Israel, and Sweden.

In such countries, in general, arbitration is considered inappropriate for public.
ly-held companies, and the discussion about the use of arbitration tosettle corporate
disputes involves other corporate types. In a prima facie analysis, in fact, no juris-
diction with a legal system similar to Brazil’s (Civil Law) has regulated the use of

arbitration in disputes involving or related to publicly-held companies.

This debate also exists in Common Law countries. Inthe United States, forinst
the inclusion of mandatory arbitration agreements in North-American publicly-h,

to arbitrate claims against them arising under the feders
complex matter that requires careful consideration” an

appropriate for resolution at the staff level but wo
in a measured and deliberative manner by the Co

Other U.S. agencies, however, have support
litigation. For example, the U.S. Department o
October 2017 suggesting that manda ;

reduce the costs of shareholder litigation
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ording to a recent article

rporate Governance and
cluded that the

ties violations

to litigate securities fraud violations in court. Acc
published on the Harvard Law School Forum on Co
Financial Regulation, “many scholars and advocates have con
potential harm to investors of being forced to arbitrate securi
significantly outweighs such benefits”.

~!‘-i ‘

i
L
L"

These barriers are mainly related to information asymmetry (which derives ‘
ceeding Ml

'ﬁ'om the Confi'dentiality of the arbitral proceedings) and cost of the pro &
issues. These issues will be addressed in the following sections of this Chapter. ) {'

4.12.2. Collective Arbitration

ts wrongdoing disputes is
dual standpoint usually .
ncommon that the only i

One of the major problems faced in capital marke
that the damage suffered by investors from an indivi
involves insignificant amounts. Therefore, it is notu
economically feasible means of recovery is to engage in group litigation via
collective mechanisms.!” This is the very reason why the class action operates -
as the primary mechanism for private enforcement of capital marketregulations

under US law.'®

rim Report describes, the Brazilian legal system has

As Section 2.1.3 of the Inte
market

provided for collective protection of investor rights in the securities
since the enactment of Law 7,913in 1989. But onlyafew classactions have bee
brought in reliance on such law.*" In fact, Brazil is not alone in this dilemms

ited States and a handful of other common-law co’

apart from the Un 1t
the words of Joh: '

class actions defending capital markets interests are, in

Jr., as rare as unicorns.*

Law 7,913/1989 establishes that civil publicactions (acdes civis pribl
filed to protect the interests of the investors themselves (termed

individual interests’) as well as diffuse and collective interests.
. il

The Public Prosecutors Office has exclusive authority to file a
of Law 7,913/1989. Notwithstanding, in light

same law, several legal scholars and past court rulings have d
entities listed in article 5 of Law 7,347/1985 have standing tc :
as well. As aresult, the CVM** and associations, among oth
t0 have standing to sue. The law more specifically states the
list amongst their core objectives the protection of the se:
and must also have been set up at least one year before the

per article 1



652 , ARBITRAGEM COLETIVA SOCIETARIA
47/1985; article 82, IV of the Consumer Protectiqy,

aw 7,3
z,o\c]i(e? ;‘?12 J'(Ilzt)i;j ;ay opt to dispense with this latter requirement if th?_re isa
community interest in the claim on account of tl‘-le extent or. characteristic b
the damage or due to the relevance of the legal right for which court relief j5
e, article 82, paragraph 1).

sought (Consumer Protection Cod
tly discussing the matter of collective

f Brazilian lawmakers tq

arbitration as well as in li
n of corporate disputes

Itis within this context that Brazil is curren
fosterarbitration asa method of choice for the resolutio
on proceedings have even been initiated by

ght of the clear intention o

In reality, some collective arbitrati
¢t Brazilian companies over the last years.

investors agains
nce these proceedings arenot public. However,

Scarce informationisavailablesi

public databases cite at least seven collective arbitrations currently underway
in Brazil.

The 2019 Reference Form of Petroleo Brasileiro S/A - Petrobras (Petrobr :
ports that “Petrobras is a respondent in five arbitration proceedings i >
by Brazilian and foreign investorsin the Market Arbitration Chamber li
B3 — Brasil, Bolsa, Balcao’. Further, according to the press, in July 20191
commenced arbitration against Vale S/A (Vale) on account of the Brun
tailings dam collapse.? Vale’s 2019 Reference Form and Materiz

refer to such arbitral proceeding though.”” More recently the press
that investors commenced a collective arbitration against IRB

Resseguros do Brasil.*®

The Brazilian legal system has yet to come to grips W1th§

regard. The Arbitration and Mediation Cham
of the State of Parana (“CAMFIEP”) arbitration
to tackle the issue of addressing th

commenced by associations.?®
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arbi i

i« 11;2:11 ‘Eaer:rc;e;::iisr.l Tbhe US is the only country analyzed by the chaptet with

e Coumries’, ut nfa collective corporate arbitration. Brazil may 1«29.11.1

. S e:;penenc.:es. ljlowever, we must keep in mind that Brazil

ground with collecti and peculiar situation and that we are facing unknown
Ve corporate arbitration.

There are fo )
R onorete mur fundamental issues this chapter raises before addressing the
proposals related to collective corporate arbitration in Brazil.

r?;:lt(’eltss jizgii::n truly d.le best method of resolving corporate and capital
o > s men_uoned above? Since early 2000s, Brazil has chosen
rporate disputes to arbitration. This choice was made by the
?awmakers, by B3 (then Bovespa) and by the legal scholars. Brazilianarbitration
is Stl‘on.gly associated with high levels of corporate governance and investor
proifect1on, But now some scholars are beginning to question if that arbitration
choice was correct and if Brazil has gone too far. There are reasons 1o @
the assumption that arbitration is always the best means to solve cor
and capital market disputes: arbitration is costly, confidential, notas
would it like to be, and presents other transactional costs. If itis no
to address the characteristics of collective disputes, arbitration ma
more of a barrier than a facilitator to access to justice, at least whi

capital markets disputes.

The second fundamental question is: do we want to apply to ¢
tration the same rules that govern our judicial collective s
civis publicas)? The Brazilian judicial collective suits syste
including regulation onstanding tosue and resjudicata,am

relative consensus among scholars and lawyers that the Braz
system does not work as it should. There have been son

and some scholars have drafted bills of law. Butnone 0
and they have all been stuck in the Congress for years. -
2 natural conclusion to suggest that we should take thi
a new, parallel and better collective (arbitration) s
fully conscious of the side effects of having two d

coexisting in the same jurisdiction.

This getsus to the third fundamental question
with a collective arbitration system, will we es
or will we delegate this task to the arbitral ce
lyzed in chapter 3, only the US has collectt
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provisions are all laid out in the arbitration center regulation and not in the lay,
What would be the best approach for Brazil? This question will be addresseq

below and is a crucial and strategic question of politics.

The fourth fundamental issue is: if we do decide to proceed with a collective
arbitration system as a means of solving capital markets and corporate disputes
there is no doubt that we need to address the confidentiality issue. It is incon-

ceivable to think about confidentiality with any collective rights system, be it
judicial or be it arbitral. In any situation, the market and the members of the
class must be aware of what is being discussed in collective suits. Information

is one of the pillars of any collective system.

4.13. Confidentiality

Brazilian law requires that the arbitrator’s conductbe discreet during the course
of arbitration (Brazilian Arbitration Act, article 13, paragraph 6). Ho
stands to reason that arbitration and confidentiality are not nect
twined? as there is no reference in the law to a confidentiality duty at

to the parties in arbitration proceedings.”

Inspite of this omission, confidentialityis generally cited by legal sc
litigants??alike as one of the major advantages inreferring a dispute tc
in lieu of the Judiciary. Following the same line of reasoning, th
to arbitrate as well as the rules of arbitration bodies generally ma

arbitration must be secretive.*

Article 9.1 of the Arbitration Rules of the CAM-B3, for in
“the arbitration proceeding is confidential, and the pa
members of the Arbitration Chamber shall abstain from dis
on its content, save for compliance with the rules of
operation of law.”** The Internal Rules of CAM-B3 suppor
add that (i) the arbitration proceedings under its administ
secret” (article 6.1), (ii) the General Secretary mus
isbeing accorded a confidential treatment (article 3
CAM-B3 and the chair of the arbitral tribunal mus
of the duty of confidentiality (article 6.1), and (i
must remain private and non-public.”

The downsides of handling corporate and ca
cloak of confidentiality are (i) the asymmetry o



RELAT
ORIO OCDE SOBRE ARBITRAGEM COLETIVA ‘ 655

of a body of public ca
se law in ¢ :
listed companies.3° Yl L dispute matters i vin
ey redress. Tl’f:xieni:’:\tﬁdentiality also represents ;ers«g::iy\:::::r fogr
. orsmay h
on the wrongdoing an y have a total lack of adequate informati
: : tio

R - ot%x d that will also hinder their ability to 'cc)lin lecti 'n

y others, as further explained below. g

4.14 Issues for discussion/Recommendations

a) Establish legal and
: contractu j ;
lective arbitration al (arbitration center) rules governing col-

Many of the jurisdicti

8 nzt . fOJ:tEsdlft1ons analyzed by Profs. Monteiro and Beneduz

fetevensiuh rules regarding collective arbitration and severa
set forth class actions/collective suits rules. :

The UK law does not establish legal proceedings such as US

and collective arbitrations are non-existent (item 3.9 of the - Y
In France the class actions were incorporated in t};e legal sy
and do not encompass collective disputes between shart
pany (item 3.2 of the current document). In Germany, “
minority shareholders of publicly held companies (... g
may be adjudicated collectively only by state courts (i

document).

The Israeli law does provide for class actions and in
bitrability of shareholders disputes, however in practi
o resolve collective shareholders disputes. Insp

system of derivative claims and class actionsinIsr
not the common way tosolve shareholder’s dispu
3 4 of the current document). Singaporean ’
comes to collective redress. The system is mostl
does not provide a collective mechanism as seer

3.7 of the current document).

way t

The US law does not contain collective arb:
tration centers do. Nonetheless, Profs. Ms
chapter “did not identify any casesin
resolve shareholders’ disputesin theU
Thisis probably because US case lawar
mandatory arbitration for corporated
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case law and prepared arbitral institutions to deal with class actions and class
arbitration, butapparently the use of class arbitrations for shareholder disputes
has not yet been tested in practice.

s that Brazil has a unique situation: a significant pro-

The analyzed data show.
portion of listed companies have opted to submit their corporate and capital

market disputes to arbitration, which furthermore has recently resultedin cases

of collective corporate and capital arbitrations, as seen above.

Brazilian law does contain rulings on class actions, but Brazilian law and arbitra-
tion centers have yet to set forth specific rules on collective arbitration. Despite
this fact, collective corporate and capital market arbitral proceedings have
already become a reality in the country with an increase certainly expected
the future. This current trend clearly suggests that Brazil should adopt ¢
rules on collective arbitration, as these proceedings have particular
current bilateral arbitration rules address insufficiently. :

[

Mediation Service (JAMS (Profs. Monteiro and Ben
of the current document). ; 4

Some scholars adopt a hybrid position that the

“the large use of class arbitrations in the |
tration Act is silent on the subject — sugg
such as those from the American Arbitr
Arbitration and Mediation Service (JAM
provisions to regulate in detail how pr
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»Cv‘;:e';e: 0;!5 SR the applicable rules can be more easily changed and adapted
thefeedi: e whll‘e arbitralinstitutions are also more responsive than lawmakers to
ack provided by users of the service” (item 3.11 of the current document).

@9

aZoor - S‘;ke Oflegal certainty, nonetheless, the Brazilian Arbitration Act could be

amended in order to dispel doubts about the legality of this type of agreement
under.whmh Someone agrees to be bound by an arbitral award rendered inproceedings
to which he or she was not aparty” (item 3.11 of the current document).

;:aziil)i:atzstil};a;rﬁ:rbeét possible option for Brazil would be the 1at.tre:r,‘jl
: ation centers to set out specific rules on collecti
tion but to also have some rules stated in the law. The law could @)
admit collective arbitration, which would clear up any doubt s
(ii) provide for generic guidelines regarding the procedural s
must be respected by the arbitration centers and then perm
and specify these rules. This subject still requires further a
generic guidelines could set forth that (i) collective arbitr
under Brazilian law, (ii) the shareholders and the mark
and adequate information about the commencement and th
the arbitration, (iii) corporate arbitration involving lis
be public (non confidential), (iv) the arbitration cent:
system’® and a specific model of erga omnes res judicata
set forth in Law 7,347/1985 and in Consumer Prote
court collective suits, if the arbitration centers provide
with information and certain procedural safeguards. Tk
be thoroughly examined, but in principle it is possibl
arbitration system that differs from the rules that gove
The arbitration centers should have the role to spe

and to establish other rules governing collecti

b) Establish rules making public the inform:
market disputes involving listed companies -

The confidentiality of the arbitral pro
market —and even for the shareholders

tion — to have a clear grasp on the aspe
of knowledge may end up hindering _,
or holding stocks.” g
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ing and the means of curb'mg

The knowledge amassed on corporate wrongdo
it is of fundamental importance to the application of corporate law and to the

development of the capital markets. This knowledge not only reduces the in-

formation asymmetries by enabling market participants to engage in adequate
pricing of securities and to make a more informed and effective decision byt

also allows for better monitoring of those involved in the litigation as well ag

those adjudicating on it.*

Full disclosure is one of the pillars of the capital market*! and it is undermineqd
by the confidentiality of arbitration in corporate litigation matters. Confi-

dentiality increases the information asymmetry between market players and
even between the shareholders of a same company. This inevitably reduces the

efficiency of the capital markets as a whole.

It holds true that listed companies may treat the litigation bein
arbitration as a material fact in that the dispute may have as
on the trading prices of securities or on the decision to ex
sociated with such securities. If arbitration falls under an
it must be disclosed to the market as provided in article

L SA and in CVM Ruling 358. But this disclosure require:

First, notevery arbitration would trigger the disclosure ¢
defined byarticle 2 of CVM Ruling 358 as an event that
bearing on the securities prices or on the investors c
securities. The interpretation of what constitutes a mate

subjective.

practice, the material fact touches on the exi:
some of its developments without delving de

forth supporting documents.

senior management believes that such dis
pany’s legitimate interests”* which may a
requirements.

When arbitration revolves around a
ital market segment, its disclosure is
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f?l’.l?lfctl%le ;narket as awhole. Collective arbitral
A i lcslc osure™, and this especially applies to
e disputes thatinclude listed companies.

In 2019 -

s ;ll:lie CfIAM B;i began publishing a digest of arbitral aw
- niormation on the arbitration proceedings and th
1mporta1‘1t breakthrough is insufficient forafull undgs v
or therationale behind them_ Apparently,no other B
to date has published a digest of this tyl;e -

g

SR e ——
. - ; presumption of pri

in arbitration proceedings shall not apply in class arb
arbitration hearings and filings maybe made public”.
on its website a “class arbitration docket” with inf
such as copies of some motions, the identities of the 1
arbitrators, the names of the counsel, copies of the aw
award), and information about any scheduled he
There is no confidentiality in collective arbitratio
ican Arbitration Association (Profs. Monteiro a

3 of the publication).

This Chapter suggests that arbitrations inv.
generallybe non-confidential or, at most, the
to it should be lessened. This position is 1
Interim Report: “In conclusion, it is clea
dentiality with respect to the course and outc
corporate and capital markets issues andi

not recommended” (Section 3.3.4.3 of t

More specifically, this Chapter st
nies has an impact on the legal r
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(litisconsdrcio unitdrio), (i.e., if the award is capable of binding people whq ate
not parties in the arbitration) the whole market should have access to the data

and documents surrounding the dispute.

When the litigation has no such impact, then the managers, inresponse to thej,
disclosure duty (article 157, paragraph 4 of the LSA and CVM Rulin'g'CV‘lVlB'ﬁ'&}s
should consider whether the arbitration and its procedural acts imply a ma
fact. If the answer is positive, then such information should be disclosed
market. Otherwise, no disclosure would be required.*”

c) Establish rules to disclose to the market proper inform:
mencement and development of the arbitration

A fundamental aspect of a collective arbitration
parties must be kept informed of the commence
arbitration. The passing of information to the inter
possible way to legitimize the proceeding, to make.
feasible and to bind the members of the class to

This is especially true in litigation involving
formation of a collective arbitration involvin:
market. This concern was a subject of the Inte

“During the workshop, Prof. Dr Christian Borri
on the matter — discussed in a context of li
German Federal Supreme Court ruled in th
arbitration agreements shall incorporate som
omnes/resiudicata effects on all shareholde
the arbitration agreement; (ii) all shareh
opportunity to participate in the selectior
be given the opportunity to participate:
relating to the same shareholder resolu

-

Regardless of the mechanisms t
Brazilian reality, it is clear to th
work properlyifthereis anadequ
scholars, while confidentiality
parties of the proceeding, it is



thatdonot or cannog participate in the proceeding. Afterall, i

{0 all or at least a group of shareholders are at stak

ecisionwill prevent them from the possibility of co
O'Tb’ the most informed and well-assisted shareholds
“_”n have had full access to Justice, making clear fh
Situation.” (Section 3.3,3 of the Interim Repdrt%’n .

Inthe same direction Profs. Monteiro and Ben
holders must be given properand timely‘noe"
and its subject matter” (item 3.1.4 of this docum

{ 4
According to the AAA Supplementary Rules for
tial phase of the arbitration, the arbitral tribun
defining the class, the class representative, the clz
claims, issues and defenses, This decisionis called

class have the faculty to opt-out of the
individually, “otherwise they will be bound
forth in Rule 6(b)(6)"*. JAMS Rules alsc
German Bundesgerichtshof (BGH) has all
limited liability companies the share
nity to participate in the proceedings in g
tribunal in particular” 3! .

For the same reason disclosing i
effective opt out collective systen

possible the shareholders must be aj i
and the development of the arbit
the proceeding and making feasibl

various forms: (i) personal notifi
with the trade boards®, or (iii) publ

ternet appears to be the most ac
effective disclosure. Brazil should «
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he shareholdersand the marketon the.
he proceeding. The author considers
he least expensive and most effectiye

duty of the company to properly inform t
initiation as well as the development of t
that the internet is the best locus as itis t
way to ensure that the shareholders will obtain th

A\

e information.

d) Establish rules regarding third party intervention

Another problem of adoptingarbitration to resolve corporate disput
held companies relates to the difficulties concerning the interve:

parties. In disputes marked by a unitary nature, the possibili
vention is an essential tool for validating the award and its er,

as it enables the interested parties to express themselves anc
process which will result in an award that affects them as w:

These difficulties arise, above all, from confidentiality: if t
not have access to the particulars of the dispute and, in s

additional difficulty, which is the knowledge of the exis
proceeding and, most of all, the subject matter in dispute.

In other words, lack of proper information is the first obstacl
to intervene in pending arbitral proceedings. It is wortk ‘
condoning voluntary third-party intervention if there isa. |
formation for the third party to make a decision on its inte

Making third party intervention possible is essential to leg
ings that may bind those other than the parties. T
article 2.1 of Annex 5 of the Deutsche Institution
(DIS) Rules of 2018 establishes that “in disputes
binding all shareholders and the corporation, and in
the effects of an arbitral award to any shareholder or t
named parties to the arbitration (‘Concerned Other.
be granted the opportunity to join the arbitration purs
party or compulsory intervenor in the sense of Se
Civil Procedure (‘Intervenor’)” (Profs. Monteiro and.

3 of the publication).

In Portugal the Associagdo Portuguesa de Arbitra;
Association) drafted a bill of law and arbitration r
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co o
pr:?rg:,::;l::é;m; iy 2016. Tlixe arbitration rules proposals suggest similar
are not formal Paftie atif the arb'ltral decision is capable of binding those \-who
affected parties, w S 't° the arpltration, the claimant must list all potentially
»Who will benotified of the case and have the right to intervene.*

tsl;::lil:))ifrfatt}:;:fles of arbitration of the Corte de Arbitraje de Madrid states that
i a? at t?‘le request of any party and after hearing them all, admit
e n Oha third party. S. 13 of the CIMA Rules contains a similar pro-
G et er,_ t e.: problem with these provisions is that third parties may not
LB Ot_ Invited by one of the parties to the proceedings, as expl

0Is. Monteiro and Beneduzis Chapter, item 3.8 of the current doc

More?over, in different countries, including Brazil, usually
of third parties is generally accepted up until the constitutiol
tribunal.*’ For instance, the CAM-B3 rules set forth the ¢
the parties of the arbitration may request the inclusion of
conditions in whicha third party may claim to interven
party intervention is allowed only up to the appointm

The Italian Law establishes that the forms of third party inte
to in the Code of Civil Procedure for court proceedi
arbitral proceedings, although only if the arbitrators
(art. 816-quinquies of the Italian Code of Civil Proced
5 of the Deutsche Institution fiir Schiedsgerichtsba
applies to arbitral proceedings certain rules of th:
Procedure governing the intervention of third p
Beneduzi’s Report, Chapter 3 of the publication).

Nonetheless, to simply apply the third-partyin
the codes of civil procedure to arbitration ma
and arbitral proceedings have differences an:
conclusion that the indiscriminate transpos
environment may be inadequate. The arbitr
Jearn from the experience of the courts bu
consideration the peculiarities of the ark

All told, rules on third party interven
arbitration system. These rules should s
manner and at which stage of the proceed
rules to prescribe. This Chapter dcm ot

i
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but can provide some partial conclusions: (‘i) disclos'%ng prop e.r informatio.n to
the interested parties is essential to any third Pa.rty lntervent?o‘n mechanism:
(ii) the indiscriminate transposition of the }.3ra2111an Code of Civil Pro Cedu1:e to
the arbitral proceedings is not the best option, as the la.tter Presents peculiari-
hird party intervention is usually accepteq

ties that must be addressed®’; (iii) t : ;
unal, and this rule seems advisable i,

until the constitution of the arbitral trib ' '
order to stabilize the arbitration; and (iv) the third parties should not only be

summoned to join the arbitration, but also must be granted the opportunity

to voluntarily do so.

Itis also worth mentioning that the Brazilian law provides that the Public Pros-
ecutors Office must be summoned in judicial proceedings as alaw enforcem
authority when the case discusses certain aspects. If the collective arbitrati
involves one of these matters, then the Public Prosecutors Office must al
informed on the arbitral proceeding to intervene if it so desires.® The CV
also serve as amicus curiaeinarbitral and judicial proceedingsreg
included underits authority, pursuant toarticle 31 of LawNo. 6,3 85/

subject will be further addressed below.

e) Establish rules regarding the constitution of the arbitral

Party autonomy is the guiding principle of arbitration an
the parties have the prerogative of choosing the arbitral tri
appointing and defining the number of arbitrators.

Under Brazilian law the arbitral tribunal must comprise
members; if an even number of members is appointed, such:

In practice, as a rule, arbitral tribunals are composed of t}
therisk of error is reduced when the parties appointn
Therefore, each party (or the parties on each side of |
arbitrator, and these two arbitrators appoint the cha

trator only works properly in arbitrations invo
those in which, although there are more than t
have similar interests. This general rule does not ag
different sides with different interests, as may haj
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arbitration, and (ii) the arbitral institution will appoint at least one of the ar.
bitrators (in general, the presiding arbitrator) (Profs. Monteiro and Benedﬁﬁg.%
Report, Chapter 3 of the publication). e

s, the best solution is to give th

a consensus on the appointment of the co-2
itrators appoint the president of the 1
the arbitrators is one of the main
ties should be afforded this possi

collectivearbitrations. If the parties do notreachaconsensus afty

established by the arbitration center, then the arbitration ¢
the sole arbitrator or the co-arbitrators. In the last situation, the

the tribunal must be appointed by the co-arbitrators.

Taking account of all these possibilitie

the opportunity to reach
and subsequently the arb
ability to choose and appoint
arbitration. Therefore, the par

Ifthe interventionofa third partyis admissible after theappoi
trators, thenitmustaccept the composition of the arbitral tri
by S.52(5) of the rules of arbitration of the Corte de Arbitra de

<.68((5) of the rules of the Centro de Arbitraje Internacional de Madri

f) Discuss establishing specific rules on allocation of ¢

arbitration

Compared to court litigation arbitration is more costl;
expenses with arbitrators as well as the managing bo
argue that if one considers all transaction costs invo
ceeding — delay, uncertainty, lack of legal certainty —, cour! lit

up being much more costly.*

There are some alternatives to bring down such co
to submit the dispute to a sole arbitrator” and reduce ¢
which represent a significant eXpense inanart

opt foranarbitration chamber thatis less expensive!

arbitrationad hoc, which entrusts management of
g the expense-reducing technique
direct and immediate expe
from resolving their corporate disputes through
may have tens or hundreds of millions of smallinvest
investment is less than the average spent with mere
fees.”! It is very unlikely the individual investor would

Even employin
atleastwhen comparing
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Arbitrations, which, as explained in e

chapter, set forth that “the claimant is required to pay USD 3350 (a ‘Preliminary

filing fee’) to file a claim, counterclaim or additional claim as .a class arbitrg.
tion. These initial fees will cover all arbitral institution fees until the rendering

of the ‘clause construction award’. In case of a favourable decision, acceptin
asupplemental filing fee — calculated op,

the availability of the class arbitration,
the basis of the amountin dispute —is required from the claimant. If one of the
parties fails to pay the costs, the other one will be notified to pay the amount
required”.

This Chapter is of the opinion that the arbitration centers should prescribe Spe-
cificallocation of costs rules in collective arbitration. However, the experiences
of other countries suggest that perhaps corporate and collective arbitration
should be governed by the general rules applicable to all arbitrations. Thj

Chapter does not have a final conclusion on this subject. '

AAA Supplementary Rules for Class

g) Discuss establishing rules on adequacy of representation

The Brazilian law does not expressly provide for a court control of
of representation in collective suits. This procedure is contemplate
the Law 7,347/1985 norin the Consumer Protection Code (whi
collective suits, and not only to consumer disputes). This facth:
scholars to state that such control has been previously done
control), which means that it should be presumed that th
in article 82 of the Consumer Protection Code are adequa

file a public civil action (acdes civis publicas).™

However, based on an interpretation of the Brazilian Cor
have taken the stand, stating that the Brazilian system
not preclude court review of adequacy of representatio

of an express legal provision.

By means of thisinterpretation, the Brazilian lawinc
adequacy of representation. Adequate representat
of due process oflaw and grants legitimacy and eft
Therefore, the judge must first confirm whethe
plaintiff to act on behalf of the class and to conduct
analysis the judge must actually review the rep
the representative party has a relation to
proceeding (pertinéncia temdtica),” whet
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k record regarding classactions, comple,
e proceeding, (iii) counsel’s knowle dge

will commit to representing the S

claims in the action, (ii) counsel’s trac
cussedinth

hat counsel '
I's ability to fairly and adequatej_y

litigation and the subjects dis
of the law, (iv) the resourcest
and (v) any other matter pertinent to counse
represent the interests of the class.”™

Act (PSLRA) of 1995 amended the

din Section 78 of Title 15 of the U g

The Private Securities Litigation Reform
on that in certain securitieg

Securities Exchange Act (whichis codifie :
Code) and established the rebuttable presumptt :
he party that has the largest

class actions, the most adequate representative ist 7
financial interest in the relief sought by the class”, sinceitis,1n theory, theparty
with the greatest incentive to defend the common interest (15 U.S.C. 7T8u-4(a)
(3)(b) (iii)).™

ign interests and, consequently, reduce age;

By doing so the law intends to al ‘ -
costs and attorneys’ power over the suit. This is a rebuttable presumption tha

the member most harmed by the wrongfulactis, asa rule, the party m
ified to act as a class representative. The class representative may choose i
own counsel under the judge’s supervision (15 U.S.C. 78u-4(a)

holder is not always aligned with the interests of the compas
shareholders. Moreover, adoption of this criterion on an abso
entail additional problems in state-controlled companies.

Insum, one should consider establishing a control of adequa

and counsel’s previous experience regarding collective ar
ters under discussion, (ii) potential conflicts of interest, (iii) fi
and (iv) other criteria that indicate that the party and

to fairly represent the class.

h) Establish rules prescribing terms and condition:

Litigation is expensive and for such reason issue

may hinder access to justice.

An alternative to overcome these difficulties is t
investment funds and specialized companies),ash



RELA
TORIO OCDE SOBRE ARBITRAGEM COLETIVA \ 671

and subsequently j

South Afr(ilca, Tgi;r;ﬁte};::.oumﬁes such as the United Kingdom, Canada and

countries, including Braxi] 15‘27; has be.come increasingly widespread in other

raeli courts are opposed 1o o ccordlflg to Profs. Monteiro and Beneduzi, Is-
private entity third party funding in class actions.®?

Funding te

for the oiﬁgr:;:r;tz?:ﬂy established in a funding agreement, which provides

- o I}lld and remunerate the investorupon receipt of the credit

i5 for {HiSHe reaszn t li event. of fiefeat, the investor may receive nothing. It

of the chances of such funding is usually preceded by a careful assessment
Ot success of the party seeking third-party funding.®

:'1}(11111‘: Wl:::;ydf::llg;l:eg c;zl}iierazil 1s sFill qu'ite r?cent bu-t is increasingly becoming
s . et rnative in ar‘t-)ltratlons. This fact has led an important

n and mediation center to issue a resolution recommendin;
whenever applicable, the parties immediately notify it of the existence
party funding. In such notice the funded party must fully identify
for verification by the appointed arbitrators for any conflicts
being the case, disclosure of the facts which may give rise to d
impartiality orindependence of one or more members of thea

Although this practice is still incipient in Brazil, there is no
third-party funding of court litigation or arbitral proceeding

‘Third-party funding also brings with it some concerns, suc
of judges or arbitrators being influenced by the prior as
potential investor and the possibility of the third-partytu
influence on the proceeding, even if indirectly, given its

of the funded party.

These issues should be discussed and properly reg
fundingshould beallowedasa tool to overcome!

of access to justice and to make possible dispute
costly to the weakest party, to the point of disco

ould consider rules

The arbitration centers sh
terms and con

funding and establishing the
closure and management of pot |
the uncertainties involved in the third

suggestion is in harmony with the conclu

u

ential cont
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g}lzzca\ft(i:c‘laisf3psr::i:es 1ior amicus curiae as a type of third-party ‘1nte1:vc7_ntion..93
e ER ads t at, con51de-nng the relevance of the matter at issue, 1t
e social repercussions of a dispute, the judge may —based on

a non-apPealable decision, on his own initiative or at the request of any litigant
or ?f an interested third person — order or permit a third individual, body or b
entity (with adequate representation powers) to act as amicus within 15 days 8
o

of the notice date.**

.The CVM role as amicus curiae in cases surrounding matters that fall within
1ts. sphere of institutional authority is an interesting way to bring public and
private aspects together for legislative enforcement purposes. This aspect!

Prof. John Coffee Jr. to suggest that the regulatory body should provide ad
and oversight in those settlements by acting as amicus®® to rule out
conflicts of interests and the risk of collusion in settlements for colle

involving capital market disputes in the USA.

Article 31 of Law No. 6,385/1976 suggests that the CVM sh
only in court disputes, which would in principle rule out its
arbitration. This is not the best interpretation though. The
article makes no express reference to arbitration because whe
was enacted this alternative dispute resolution mechanism di
is today in 2020. For this same reason, calling in the CVM
advice in court disputes should also extend to arbitration. ]
the CVM to assist in financial markets disputes, this sho

arbitration involving matters within its authority.

Some experts advocate that, as the CVM is a federal ir

agency, its participation as amicus curiae vests the fed:
thority to adjudicate on the corresponding dispute.

tionable in that the friend of the court isnotaparty ac
of claims of its own.%” This stand is also question

jurisdiction (as expressly stated in its article 13

Based on the above, perhaps the Brazilian law
the CVM is notified to offer information or:
matters within its sphere of authority” shou
only on court disputes.” The collective arbit
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mpanies would fitin this rule. This amengyy,
3

corporate disputes of listed co
glegal rule (article 31 of Law No. 6’385/1976)1

is necessary to clarify the existin

4.15 Conclusions

This chapter analyses various aspects of derivative suits and collectiye arb;
tration systems, reaches conclusions and makes recommendations for Brazl-l
regarding these issues. These conclusions and recommendations are explain;d
and justified in detail in the previous sections of the chapter. To facilitate th
understanding, the two following tables bring together and summarize the
main aspects of this chapter. However, we strongly advise the reader ¢, "
through the entire chapter, as the tables merely summarize the conclusions aicé
recommendations without explaining the rationales on which they are baseq

Table 4.3. Proposals on collective arbitration

Proposals on collective arbitration

Establish legal and contractual (arbitration center) rules governing cc
il

ve arbitration. Taking into consideration the experience of other
ble option would be to leave it to th

llective arbitration but to also

E\Tumber

it appears that the best possi

centers to set out specific rules on co
rules stated in the law. The Brazilian law could (i) express

arbitration, which would clear up any doubt on its usage

only generic guidelines regarding the procedural safeguard
pected by the arbitration centers. The arbitration ce
be entitled to delimitate and specify these rules.

Establish rules making public the information on ¢
ket disputes involving listed companies. Arbitratio:
tigation should generally be non-confidential. This
the litigation of listed companies has an impa

shareholders and investors (litisconsorcio unitdrio),
le of binding people who are not parties in
16 ket should have access to the data and doc

15

their disclosure duty (article 157, paragraph 4 of thel
CVM 358), should consider whether the arbit |

characterize a material fact. If the answ
fairs should be disclosed to the market. Otherwis

required.
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Number ’ Proposals on collective arbitratj
ion T

Establish

rules to dj
isclose t
commencement O the market ;
and de Proper informati
fundamental aspect to leVeilf)Plfnent of the arbitration Fuli“té?;’ldabout the
. 1m . 2 osure i
formation, data and doc:ug A Proceeding. Publishing :;elsina

ments i i
et A - of the arbitration on the internet appears to
sure. Brazil should conside

i ,
€ast costly way to provide full and effective disclo-

o
=g
2
o
o
~
0]
o)
=}
o
5
(¢
g..
o
(pone
o
B
ot
A
-
§
(=1
o
=}

Consider establishi
shing a control of
. 2 ¥ adequa f T ,
arbitration i : quacy ol representation ctivi
, taking into account different criteria such as (i) parl;sc::; s

18

M rules regarding third party intervention. Rul
may intervene, in what manner and at which stage o
fun‘damental for a collective arbitration system. The q_"'
which rules to prescribe. This Chapter does not have all t
question, but can provide some partial conclusions: (i ) d
formation to the interested parties is essential to any third
19 mechanism; (ii) the indiscriminate transposition of t
vil Procedure to the arbitral proceedings is not the be:
presents peculiarities that must be addressed; (iii) ]
usually accepted until the constitution of the arbitr
seems advisable in order to stabilize the arbitratio
should not only be summoned to join the arbitrat

ted the opportunity to voluntarily do so.

Establish rules regarding the constitution of th:
should have the opportunity to reach a conse
co-arbitrators and subsequently the arbi
20 tribunal. If the parties do not reach a cons

arbitration center should appoint the s
and the president of the tribunal must be
the intervention of a third party is adn
arbitrators, then it must accept the com

4
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1
g 1
. 0 = n ‘
Fumber Proposals on collective arbitratio : |
: f costs rules in collecr
B ific allocation © T
ider establishing Specl oAf L0 -
g:filZn This Chapter believes that the arb.xtranc;?t;::i—in:s :Ihoul d o
-ﬁ(-: allocation of costs rules in collective arbitration. However, g, . ©
specl er countries suggest that perhaps corporate and COllecﬁve A

i f oth :
= Efg;fiff:noslfould be governed by the general rules applicable to 4] L

trations. This Chapter does not have a final ;o?lclusmn on this subject ang
recommends its discussion in the OECD worksnop. -
Establish rules prescribing terms and conditions lfor third Bty .funding. e
arbitration centers should consider rules. expressly acizepténg third party ol
ding and establishing the conditions for it. This wou reduce the uncertajp,
ties involved in the third party funding as well as foster it.
Consider expressly stating that the CVM I_nus:L be called to int-ervene as
amicus curiae in capital market disputes arbitration and not only in judicig]
proceedings (article 31 of Law No. 6,385/1976). Perl}aps the Brazilian Jay,
should consider clarifying that the CVM must be r.10t.1ﬁe.:d to offer informa_
tion or advice on arbitration “involvingInatters within its sphere of authq.
rity” should the CVM find it advisable, and not only on court .disputes. This
amendment is necessary to clarify the existing legal rule (article 31 of 1 5

No. 6,385/1976).
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